Assistance animals submission to Human Rights and Equal Opportunity Commission 
by the State Rail Authority of New South Wales

Purpose

This submission is made by the State Rail Authority of New South Wales (“StateRail”) to the Human Rights and Equal Opportunity Commission’s  (“HREOC”) draft discussion paper on the rights and obligations of individuals and service providers in relation to assistance animals under the Disability Discrimination Act 1992 (DDA) to be submitted to the Federal Government.

Introduction

StateRail provides the primary means of rail passenger transport in New South Wales and moves approximately a million passengers through the CityRail network on each working day. The primary object of the Rail Safety Act 2002, in relation to the operation of the rail system is to relevantly promote the safe operation and maintenance of the railway. StateRail has obligations under the Rail Safety Act 2002 and the Occupational Health and Safety Act 2000 to identify and analyse risks to safety within the rail system and to ensure that controls and management systems are in place to pro-actively manage and control knowable risks to safety. 

StateRail recognises the broad use of trained animals to assist people in a variety of ways with a range of disabilities and accepts the invaluable comfort provided by such animals.

The Rail Safety (General) Regulation 2003 (“the Regulation”) currently assumes that “assistance animals”
 are under the handler’s direct physical control by a lead, chain or frame.  Assistance animal for the purposes of the Regulation means an animal referred to in section 9 of the DDA, that is Guide dogs, Hearing assistance dogs and “trained animals” as defined by DDA. StateRail’s current practices require certification that the assistance animal is trained to the level of a Guide or Hearing dog. 

For the purposes of this submission, StateRail’s concerns relate to the generalised construction of section 9 of the DDA, the effect of which, when read with the DDA’s broad definition of “disability”, creates the potential for uncertainty in relation to rights and obligations under the DDA.

Current situation and reasons for recommendations 

Section 9 of the DDA

Section 9 of the DDA defines unlawful discrimination as treating a person less favourably because he or she is accompanied by a guide dog, hearing assistance dog or any other animal “trained to assist the aggrieved person to alleviate the effect of the disability.”

It is StateRail’s view that the general terms of Section 9 of the DDA create uncertainty in relation to rights and obligations for users of the rail transport system and difficulties in relation to StateRail’s obligations pursuant to the Rail Safety Act 2002, the Occupational Health and Safety Act 2000 and common law obligations. 

“Other animal”  pursuant to section 9 of the DDA

StateRail is not in a position to comment, other than generally, on the ability of animals other than dogs to be trained to assist people to alleviate the effect of a disability. Nevertheless, StateRail submits that until it can be clearly demonstrated that animals, other than dogs, are suitable for both specific training for the purposes of section 9 and general training for the purposes of use in rail transport situations, that animals, accepted as “trained” for the purposes of section 9 of the DDA, be restricted to dogs. 

“Trained” not  defined in the DDA

StateRail’s paramount concern is managing the rail system to ensure the health and safety of all rail transport users. There is no express requirement in the DDA that training of “other animals” is required to be of a certain standard as is implicit for Guide dogs and Hearing dogs.  Sheehan v Tin Can Bay Country Club highlights the possible interpretations of “trained to alleviate the effects of a disability”.  The possibility of such interpretations creates uncertainty as to the standard of training StateRail can rely on both for ensuring the safety and comfort of rail transport passengers and in relation to StateRail’s ability to respond to complaints. 

StateRail is of the view that a definition of “trained” should be included in the DDA and include:

a) training to a certain standard specifically to alleviate the effects of the particular handler’s disability.

b) general training to a certain standard in relation to socialisation of the animal, including essential training components in relation to socialisation in environments the animal could expect to encounter in a rail transport system; navigating the transport system, as well as other training in socialisation, for instance in relation to  other animals, situation training, and toilet training.  

Without training to a certain standard, StateRail would have concerns that the handler may lose the benefit (in relation to alleviating the effects of a disability) of the animal in situations where the rail transport environment becomes unfamiliar or stressful to the animal.  

c) training for the handler in relation to animal management which would  include grooming, cleaning up after the animal and other training to ensure high awareness of responsibility in relation to the care and control of the  animal.

Without training to a certain standard relevant to the service provided, StateRail would have concerns in relation to the safety, comfort and health of passengers; the handler’s ability to control and take responsibility for the animal in all foreseeable situations and the degree of direct assistance possible in a transport environment. 

Recognised Agency

StateRail is of the view that it is appropriate that the training of both animal and handler be undertaken by a Recognised Agency, and that a definition of Recognised Agency should be included in the DDA Regulations. This would assist to clarify the obligations for StateRail in relation to the management and control of access to the rail transport system and provide some clarity of expectation for both parties in the event of a complaint. 

Further, to ensure consistency in standards, StateRail is of the view that the number of organisations accepted as Recognised Agencies be limited and in addition, regulated from a Federal rather than State or Local Government level to ensure uniform standards and certainty for both service providers and passengers across regional and state boundaries.
Registration and certification process

At a practical level StateRail faces difficulties in identifying ‘’trained” animals as provided for under section 9 of the DDA for the purposes of managing access to the rail transport system.  A system of registration and certification by the Recognised Agency would assist StateRail with the practical aspects of monitoring access to the rail transport system by people with an expectation arising out of the DDA of being accompanied by an animal. A system of verifiable certification and registration for both animal and handler ensures StateRail can meet, with some certainty, its obligations under the Rail Safety Act, the essentially strict liability of the Occupational Health and Safety Act and the DDA.

Disability Standards for Accessible Public Transport

StateRail assumes that any changes made to the DDA will be reflected in the definition of assistance animal and the Guidelines provided to the Disability Standards for Accessible Public Transport 2002.
For the above reasons StateRail makes the following recommendations.

Recommendations

1. That ‘other animal’ be removed from section 9 and replaced by ‘other dog’.

2. That ‘trained’ be defined  to include: 

a) A standardised system of training by a Recognised Agency for both animal and handler, which includes for the animal, training to alleviate the effects of the disability pursuant to the DDA and general training in relation to socialisation; including the requirement that the handler retain direct control of the animal (ie a leash) 

b) registration and certification process; which includes a renewable process to ensure the standard of training and socialisation for the animal is maintained and that a standard of skill and responsibility awareness is maintained by the handler. 

3.   Definition of a Recognised Agency in the DDA Regulations.

It should be noted that none of the recommendations proposed will adversely affect StateRail's commitment to meeting the transport needs of people with disabilities or StateRail's current practices with regard to animals on trains.
State Rail Authority

16 September 2003

�  Rail Safety (General) Regulation 2003, section 45
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